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 1.  TIME:  9:00   CASE#: MSC16-00017 
CASE NAME: LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAFEWAY INC 
* TENTATIVE RULING: * 
 
This matter is continued on the Court’s own motion to December 2, 2020, 9:00 a.m. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC16-00017 
CASE NAME: LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALTERN SUMMARY ADJ 
OF ISSUES FILED BY CLEAN CARTS SALES & SERVICE, INC. 
* TENTATIVE RULING: * 
 
This matter is continued on the Court’s own motion to December 2, 2020, 9:00 a.m. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00017 
CASE NAME: LOHMANN VS. SAFEWAY INC., ET A 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY GATEKEEPER 
SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
This matter is continued on the Court’s own motion to December 2, 2020, 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-01521 
CASE NAME: MCGUINESS VS. CHEVRON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CHEVRON SHIPPING 
COMPANY, LLC 
* TENTATIVE RULING: * 
 

Before the Court is a Motion for Summary Judgment or, in the Alternative, for Summary 
Adjudication (“Motion”), filed by Defendant Chevron Shipping Company, LLC (“CSC”). In 2015 
plaintiff was terminated from CSC during a layoff process following a drop in oil prices. Plaintiff 
was in his 60s and had been working there for approximately 11 years. The termination followed 
plaintiff’s involuntary transfer into a new position several months earlier, which he alleges was 
unlawful because it resulted from his whistleblowing and age discrimination. CSC now moves 
for summary judgment on the ground that it had a legitimate basis for its decisions. The Motion 
is granted, as discussed below. 

I. Background 

As a marine shipping company, CSC, a subsidiary of Chevron, is regulated under the 
International Management Code for the Safe Operation of Ships and for Pollution Prevention 
("ISM Code") and International Ship and Port Facility Security Code ("ISPS Code"). Pursuant to 
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these codes and Chevron's internal policies, CSC operates an in-house safety management 
system, including internal safety audits of its ships and offices, to ensure best practices and 
procedures. (Plaintiff’s Additional Fact, “PAF,” 1.)  

On December 4, 2006, plaintiff Peter McGuiness, who was 53 at the time, was hired by 
CSC as a “Lead Auditor.” (Undisputed Material Fact, “UMF,” 1, and plaintiff’s response; PAF 1.) 
Plaintiff’s responsibilities in this position included performing audits on CSC ships and offices 
worldwide. (UMF 1; PAF 1.)  

In mid-2012, CSC consolidated auditor positions, including plaintiff’s, resulting in 
plaintiff’s new position, “OE/HES Superintendent,” which entailed new duties, a consolidation 
plaintiff felt was a violation of the ISM Code. (UMF 2-3; PAF 29.) The reasons behind this 
consolidation included to improve efficiency, reduce disruption to vessel operations, and allow 
follow-up. (UMF 2.) As a result of the consolidation, plaintiff and other OE/HES Superintendents 
reported to Laura Porter. (UMF 4, PAF 30.)  

Plaintiff and other OE/HES Superintendents were required to first perform auditor 
functions (identifying nonconformities), then perform Superintendent functions (providing 
suggestions for resolving nonconformities, sharing best practices, and providing training). (UMF 
5.) Plaintiffs’ superiors, including Porter, felt he was not adequately performing in the latter 
category of job duties. (UMF 6.) Porter, who was critical of plaintiff’s time management while 
traveling, unwillingness to volunteer solutions and expertise, and unwillingness to meet with 
auditees informally, discussed her concerns with him on several occasions while he was an 
OE/HES Superintendent. (UMF 7.)  

For the year 2013, plaintiff received a review rating of “2-” meaning he met “some, but 
not all” expectations. (UMF 8.) In 2014, his rating improved to a “2” (average), but certain areas 
were still lacking, such as his refusal to perform certain superintendent functions without being 
told repeatedly. (UMF 9.)  

In April 2015, plaintiff was transferred to Clearance Specialist, the position for which Sitts 
had previously advocated for plaintiff in 2012, but which plaintiff had declined. (UMF 10.) Neither 
his compensation nor benefits changed as a result of his transfer to the Clearance Specialist 
Position. (UMF 11.) Plaintiff did not perform well in his new position, completing far fewer 
clearances than his coworkers. (UMF 12.)  

In August, due to a significant decline in the price of oil, CSC underwent the Project 
Compass Resource Optimization Management layoff process with the goal of saving money by 
reducing employee headcount and increasing efficiency. (UMF 13.) While plaintiff was given the 
opportunity to apply for a new position, he was not the successful applicant for any of the four 
he applied for. (UMF 14-15.) As a result, after being given two months to find another position 
within Chevron, he was laid off on October 23, 2015. (UMF 16.)  

During the layoffs, CSC retained 181 successful candidates in their 40s, 50s, 60s, and 
70s. (UMF 18.) Plaintiffs supervisors/managers and ROM decision-makers were all in their 50s 
and 60s in 2012-2015 and plaintiff admits that no one ever made any comments about his age 
or anyone else’s age. (UMF 19-20.) 

Plaintiff filed this action on August 11, 2017, and a first amended complaint (“FAC”) on 
October 6, 2017, alleging CSC retaliated and discriminated against him based on reporting 
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CSC’s regulatory violations, and based on his age. He sets forth five causes of action: (1) 
whistleblower violation of Labor Code §§ 98.6 and 1102.5, (2) violation of Labor Code §§ 6310-
6311, (3) age discrimination, (4) failure to prevent age discrimination, and (5) wrongful 
termination. 

II. Motion and Opposition 

CSC moves for summary judgment, or in the alternative, summary adjudication, because 
it argues its decisions were based on legitimate considerations, unrelated to any protected 
activity. (Issues 1-2, 4.) CSC also contends that the fourth and fifth causes of action fail because 
they are derivative (Issues 5-6), and that the third cause of action fails because the decision 
makers were within plaintiff’s protected class (Issue 3).  

In support of the Motion, CSC submits a declaration from Delia Isvoranu, counsel for 
defendant, attaching excerpts from several depositions, as well as plaintiff’s 2008 and 2009 
performance reports. CSC also submits the declarations of several manager-level employees: 
Laura Porter (plaintiff’s supervisor from 2012 through 2014), Phil Davies (who participated in 
both hiring of plaintiff and the Project Compass selection process leading to plaintiff’s 
termination), David Ball (involved in plaintiff’s 2015 re-assignment to Clearance Specialist, as 
well as the Project Compass selection process), Cpt. Michael Sitts (plaintiff’s supervisor until 
June of 2012, when Laura Porter, who reported to Sitts, became plaintiff’s direct supervisor), 
Matt Riordan (who was involved in the Project Compass selection process).  

In support of his Opposition, plaintiff submits his own declaration, as well as a 
declaration from his counsel, and 64 exhibits. He contends that the purportedly legitimate 
reason given by CSC—that he was an “underperformer” is false, and that CSC used its 2012 
reorganization and its 2015 layoffs, to retaliate against him. He argues the criticism he incurred 
for being an underperformer all stemmed from Porter’s criticism, and that her criticism was 
directly tied to plaintiff’s protected activity. 

III. Evidentiary Issues 

Both sides have submitted objections to evidence, ruled on as follows:  

Defendant’s objections to evidence (overruled for relevance): 

Plaintiff’s declaration 

1. sustained: lacks foundation / personal knowledge 
2. sustained: lacks foundation / personal knowledge 
3. sustained: lacks foundation / personal knowledge 
4. overruled 
5. overruled 
6. sustained: lacks foundation / personal knowledge, hearsay 
7. overruled 
8. sustained: lacks foundation / personal knowledge 
9. sustained: lacks foundation / personal knowledge 
10. sustained: lacks foundation / personal knowledge  
11. sustained: lacks foundation / personal knowledge 
12. sustained: lacks foundation / personal knowledge 
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13. sustained: lacks foundation / personal knowledge  
Declaration of Kyle Pruner (Counsel) 
 Ex. 61. sustained: hearsay 
 Ex. 62. sustained: hearsay 

Ex. 64. sustained: hearsay 
Plaintiff’s objections to evidence: 

Declaration of Laura Porter  
(Page 2, lines 5-9): overruled 
(Page 2, lines 13-14): overruled 
(Page 2, lines 14-18, Exhibit A, Bates CSC0067): overruled 
(Page 2, Lines 23-25, Exhibit A): overruled 

Declaration of David Ball  
(Page 2, Lines 4-7): overruled 
(Page 2, lines 12-13): overruled 
(Attached Exhibit A, Bates CSC1704- CSC1705): overruled 
(Page 2, lines 17-19): overruled 
(Attached Exhibit B, Bates CSC1714): overruled 
(Page 2, lines 24-28): overruled 
(Page 3, lines 8-10): overruled 
(Page 3, lines 10-13): overruled 

Declaration of Michael Sitts 
 (Page 3, lines 13-15): overruled 
 (Page 3, lines 18-19): overruled 
 (Page 4, lines 2-3): sustained (conclusory, lacks foundation) 
Declaration of Phil Davies (Page 3, lines 2-3): overruled 
Declaration of Matthew Riordan (2:28-3:1): overruled 

IV. Standard on Summary Judgment 

To be entitled to judgment as a matter of law, a defendant must show by admissible 
evidence that the action has no merit. (Code Civ. Proc., § 437c, subd. (a).) A defendant has met 
its burden of showing that a cause of action has no merit if it demonstrates the absence of any 
single essential element of plaintiff s case or a complete defense to plaintiff’s action. (Code of 
Civ. Proc., § 437c, subd. (o).) Once the defendant has met that burden, the burden shifts to the 
plaintiff to show via specific facts that a triable issue of material fact exists as to a cause of 
action or a defense thereto. (Code of Civil Procedure § 437c, subd. (p)(2).)  

Material facts are those that relate to the issues in the case as framed by the pleadings. 
(Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 860, citations omitted.) There is a 
genuine issue of material fact if, and only if, the evidence would allow a reasonable trier of fact 
to find the underlying fact in favor of the party opposing the motion in accordance with the 
applicable standard of proof. (Ibid.)  

V. Discussion 

Each of plaintiff’s first three causes of action are subject to the three-part test developed 
in McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792. The plaintiff must first establish a 
prima facie case of discrimination / retaliation. If the plaintiff meets his prima facie burden, the 
defendant has the burden to prove a legitimate basis for its actions. To prevail, the plaintiff has 
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to show that the explanation is a pretext to mask an illegal motive. (Morgan v. Regents of 
University of California (2000) 88 Cal.App.4th 52, 68, citations omitted; Loggins v. Kaiser 
Permanente Internat. (2007) 151 Cal.App.4th 1102, 1108-1109 [applying McDonnell Douglas 
framework to retaliation claim].)  

The McDonnell Douglas framework is modified in the summary judgment context where 
the employer, as the moving party, has the initial burden to present admissible evidence 
showing either that one or more elements of plaintiff's prima facie case is lacking, or that the 
adverse employment action was based upon legitimate, nondiscriminatory factors. (Serri, supra, 
226 Cal.App.4th at p. 861, citations omitted.) Even if an employer’s reason is foolish or trivial or 
even baseless, the employer must only have honestly believed its reason for its actions. (Wills v. 
Superior Court (2011) 195 Cal.App.4th 143, 172.) Plaintiff's prima facie case, combined with 
sufficient evidence to find that the employer's asserted justification is false, may permit the trier 
of fact to conclude that the employer unlawfully discriminated. (Arteaga v. Brink's, Inc. (2008) 
163 Cal.App.4th 327, 343.)  

A. Defendant’s Showing of a Legitimate Basis 

In its moving papers, CSC shows plaintiff’s managers believed he was not competently 
performing his job and that plaintiff was unwilling to engage in at least some of the duties 
required of his position. Plaintiff’s supervisor, Laura Porter, cited plaintiff’s not voluntarily sharing 
knowledge and experience, perceived poor time management and inefficiency, failure to be 
proactive, and generally not meeting the expectations of the OE/HES Superintendent position. 
(UMF 6.) Plaintiff refused to problem solve with auditees and once he stated he did not want to 
help them because “they make more money than I do; they ought to figure out how to solve their 
own problems.” (Porter Decl., ¶5, Ex. A.)  

Plaintiff purports to dispute that his performance was lacking, but the evidence does not 
show any actual dispute. (See UMF 6-9 and responses.) For example, the deposition testimony 
of Michael Sitts, cited by plaintiff, shows Sitts had concerns about plaintiff’s travel with respect to 
his auditor duties. In addition, when the cited testimony is viewed in context, it does not indicate 
a lack of concern about plaintiff’s performance as Sitts was being asked to refrain from 
commenting on the superintendent aspects of plaintiff’s job. (See Isvoranu Reply Decl., Ex. C, 
64:6-65:3.) Plaintiff also cites the deposition testimony of Phil Davies, but the statement made 
by Davies was not necessarily indicative of plaintiff competently performing the full range of 
duties included in his position, just that his performance was acceptable in “doing the audit 
function.” (Plaintiff’s Ex. 53, 72:2-6.)  

Plaintiff contends that Porter’s focus on his travel time was pretextual, and the true 
reason for such critique was because he spoke out in opposition to the contract auditor 
program. (UMF 6 and response.) He further claims that her criticism of his travel was the basis 
upon which other managers believed he was underperforming. The evidence indicates the travel 
criticism was not the only factor his superiors were considering. (See, e.g., Sitts testimony, 
Isvoranu Reply Decl., Ex. C, 64:6-65:3.) No evidence is offered to support that the travel 
criticism was pretextual. The contemporaneous emails indicate Porter was concerned about the 
amount of time plaintiff spent during his travels. (See, e.g., Plaintiff’s Ex. 23.) 
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Plaintiff’s claims that rely on his legal objections to certain superintendent duties hinge 
on whether the duties were, in fact, violations of the law, as discussed below. Such violation is 
not present here.  

There does not appear to be any dispute of material fact that plaintiff was not performing 
adequately in his position during the relevant time period.  

B. Plaintiff’s Prima Facie Case - Retaliation 

A prima facie case of retaliation requires plaintiff to show (1) he engaged in protected 
activity, (2) his employer subjected him to an adverse employment action, and (3) there is a 
causal link between the two. (Hager v. County of Los Angeles (2014) 228 Cal.App.4th 1538, 
1540.)  

1. Protected Activity 

Plaintiff offers evidence that he was engaging in certain reporting of noncompliance for 
years. CSC argues the Court may enter judgment without deciding whether plaintiff engaged in 
protected activities, or whether his concerns were valid, since CSC presents a legitimate basis 
for its decisions. (Motion; 1:13-15.) In light of the lack of substantial evidence of pretext, such 
finding is not necessary, but insofar as CSC’s stated bases for its decisions relate to the alleged 
protected activity, the parties’ analysis on this topic merits some discussion. This is because at 
least part of the basis set forth by CSC, specifically plaintiff’s refusal to informally communicate 
with auditees, involves plaintiff’s claim that the job duties violated the law.  

CSC’s argument that, considering plaintiff’s auditor duties, his reports of noncompliance 
are not protected activity, is incorrect. California Labor Code § 1102.5(b) was amended after 
Edgerly v. City of Oakland (2012) 211 Cal.App.4th 1191, and section 1102.5(b) now specifies 
that retaliation is prohibited "regardless of whether disclosing the information is part of the 
employee's job duties." (Lab. Code § 1102.5(b); see also McVeigh v. Recology San Francisco 
(2013) 213 Cal.App.4th 443, 469; Patten v. Grant Joint Union High School Dist. (2005) 134 
Cal.App.4th 1378, 1386.) CSC’s arguments about its own reasonable beliefs regarding contract 
auditors is not relevant. The reasonably held belief of the whistleblower is what matters. (See, 
e.g., response to PAF 40-42, 50.) 

However, under Labor Code §1102.5, subsection (c), if an employee is refusing to 
participate in actual violations of the law, job duties are considered and whether the employee 
holds a reasonable belief is not the standard, but rather whether there was, in fact, a legal 
violation. 

Labor Code §1102.5 provides, in relevant part:  

(b) An employer […] shall not retaliate against an employee for disclosing 
information, or because the employer believes that the employee disclosed or may 
disclose information, to […] a person with authority over the employee or another 
employee who has the authority to investigate, discover, or correct the violation or 
noncompliance […] if the employee has reasonable cause to believe that the 
information discloses a violation of state or federal statute, or a violation of or 
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noncompliance with a local, state, or federal rule or regulation, regardless of 
whether disclosing the information is part of the employee’s job duties. 

(c) An employer, or any person acting on behalf of the employer, shall not retaliate 
against an employee for refusing to participate in an activity that would result in a 
violation of state or federal statute, or a violation of or noncompliance with a local, 
state, or federal rule or regulation. 

(Emphasis added.) 

To prevail on a claim under this provision, the plaintiff must identify both the specific 
activity and the specific statute, rule, or regulation at issue; the court must then determine the 
legal question whether the identified activity would result in a violation or noncompliance with 
the identified statute, rule, or regulation, and, if so, the jury must determine the factual issue 
whether the plaintiff was retaliated against for refusing to participate in the identified activity. 
(Nejadian v. County of Los Angeles (2019) 40 Cal.App.5th 703, 706.) 

CSC’s evidence that plaintiff was unwilling to engage in informal communications with 
the auditees is a performance issue. Since plaintiff’s superiors viewed this informal 
communication as part of the duties involved in his OE/HES Superintendent position that plaintiff 
refused to perform, the informal communications between auditors and auditees would have to 
be an actual violation of law, as addressed by Labor Code section 1102.5(c). (See FAC, ¶65; 
PAF 63.) Plaintiff fails to show the violation of the ISM, even assuming the ISM is a “state or 
federal statute,” or a “local, state, or federal rule or regulation.” The Court has reviewed the ISM 
sections cited by plaintiff (section 12 and its subsections) and concludes plaintiff was not being 
asked to engage in illegal activity. 

2. Adverse Employment Action 

In its Motion, CSC does not seem to seriously dispute that plaintiff suffered adverse 
employment actions, though it does argue the point on reply. (Reply, 7:8-9:8.) As noted by CSC, 
to be actionable, the retaliation must result in a substantial adverse change in the terms and 
conditions of the plaintiff's employment, and a change that is “merely contrary to the employee's 
interests or not to the employee's liking is insufficient.” (Akers v. County of San Diego (2002) 95 
Cal.App.4th 1441, 1455.) However, “there is no requirement that an employer's retaliatory acts 
constitute one swift blow, rather than a series of subtle, yet damaging, injuries.” (Yanowitz v. 
L'Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1055.) The Akers court specifically held that “reduced 
promotional opportunities may constitute an adverse employment action.” (Id. at 1456.) 

Here, plaintiff sets forth evidence that he was forcibly placed in a position he had 
previously refused (Clearance Specialist) that entailed less discretion and independence, in an 
arguably unique “managed move,” wherein he was not consulted. (PAF 128; Plaintiff’s Ex. 57, 
David Ball Deposition.) The transfer precluded him from being able to apply for other positions 
for at least eighteen months. (PAF 86.) Plaintiff also sets forth evidence that he was relieved of 
coveted assignments. (PAF 34.) Plaintiff provides evidence that he may have been insufficiently 
trained for the new position. (PAF 95.) Plaintiff has sufficiently shown he was subject to adverse 
employment actions. 
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3. Causal Link 

To make a prima facie case of retaliation, plaintiff need only show the decision-maker 
was aware of the protected activity. (See Yanowitz v. L 'Orea/ USA, Inc. (2005) 36 Cal.4th 1028, 
1046-1047; see also Morgan, supra, 88 Cal.App.4th at pp. 69-70.) Ignorance of a worker's 
protected activities or status does not afford a categorical defense unless it extends to all 
corporate actors who contributed materially to an adverse employment decision. (Reeves v. 
Safeway Stores, Inc. (2004) 121 Cal.App.4th 95, 109.) 

CSC argues the decision-makers here did not know plaintiff engaged in protected activity 
because they had the right to disagree in any discussion about regulatory requirements and 
CSC believed the use of contract auditors complied with the law. (Reply, 3:25-4:10.) CSC’s 
belief does not preclude retaliation per se. It does appear that Porter and Davies, who were both 
involved in plaintiff’s transfer to Clearance Specialist, were aware that plaintiff refused to 
informally have in-person discussions with auditees, which he viewed as contrary to the law. 
(See PAF 61, 63 and response.) Plaintiff has sufficiently demonstrated his superiors had 
knowledge of his protected activity, but plaintiff’s prima facie case alone does not satisfy 
plaintiff’s burden on summary judgment. 

C. Pretext 

If an employer produces substantial evidence of a legitimate, nondiscriminatory reason 
for the adverse employment action, the presumption of discrimination created by the prima facie 
case simply drops out of the picture. (Morgan, supra, 88 Cal.App.4th at p. 68, 75.) The plaintiff 
may establish pretext either directly by persuading the court that a discriminatory reason more 
likely motivated the employer or indirectly by showing that the employer's proffered explanation 
is unworthy of credence. (Ibid.) Circumstantial evidence of pretense must be specific and 
substantial in order to create a triable issue with respect to whether the employer intended to 
discriminate on an improper basis. (See Id. at 69; see also Horn v. Cushman & Wakefield 
Western (1999) 72 Cal.App.4th 798, 806-807.)  

Here, plaintiff’s showing of pretext is based solely on a temporal connection between his 
protected activities and the adverse employment actions. (See Opposition, 18:9-20:22.) “But 
temporal proximity alone is not sufficient to raise a triable issue as to pretext once the employer 
has offered evidence of a legitimate, nondiscriminatory reason for the termination.”  (Arteaga, 
supra, 163 Cal. App. 4th at p. 353, citations omitted.) The cases plaintiff cites do not say 
otherwise. (See Flait v. North American Watch Corp. (1992) 3 Cal.App.4th 467, 479; Morgan, 
supra, 88 Cal.App.4th at p. 69.) 

While pretext can be shown by evidence supporting consistent positive performance 
reviews prior to the protected activity (see Mokler v. County of Orange (2007) 157 Cal.App.4th 
121, 140), temporal proximity is unconvincing where a plaintiff’s performance was questioned 
before any protected activity took place. (Arteaga, supra, 163 Cal.App.4th at p. 353, citations 
omitted.) Temporal proximity, standing alone against a strongly supported legitimate reason for 
terminating plaintiff, is not sufficient to show pretext. Such a rule would unnecessarily tie the 
hands of employers. (Id. at 354.) 

Here, plaintiff’s job was to report noncompliance. While this is not grounds to find a lack 
of retaliation as a matter of law, as CSC appears to argue, it also means that no matter when an 
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adverse employment action occurred, it was likely preceded by protected activity 
chronologically. Therefore, especially in light of plaintiff’s role, something in addition to a 
suspicious chronology must be shown. Engaging in protected activity where it is plaintiff’s job to 
do so, cannot insulate plaintiff for performance issues.  

Even if a temporal link were sufficient to show pretext, the link here is not apparent. 
Plaintiff’s employment with CSC lasted months, if not years after 2011, the year his narrative 
purportedly demonstrating protected activity begins. (See PAF 3.) Even when plaintiff was 
moved to the Clearance Specialist position in early 2015, the transfer had been preceded by 
previous discussions dating back to 2012, during which Sitts informed plaintiff he intended to 
move plaintiff out of the role. (PAF 22-23 and responses.) While these discussions did follow 
auditing activities by plaintiff in the San Ramon headquarters, the discussions also followed the 
structural changes requiring plaintiff to take on additional superintendent duties.  

While plaintiff’s eventual transfer to Clearance Specialist followed his poor performance 
rating in 2013 from Porter, which, in turn, plaintiff claims was the result of micromanagement by 
Porter following his disagreement with CSC’s use of contract auditors, this transfer had been 
contemplated for some time, prior to any disagreements regarding the use of contractors. (See 
UMF 8 and response.)  

Plaintiff’s performance reports indicate he was receiving criticism as early as 2008 and 
2009, when he received the same “2-” rating that he later received in 2011, after his audit of the 
San Ramon headquarters. (PAF 62 and response; UMF 8, Isvoranu Declaration in Support of 
Motion, Exs. D-E.) 

Plaintiff has not set forth specific and substantial evidence of pretext. 

D. Plaintiff’s Prima Facie Case - Age Discrimination 

Plaintiff’s third cause of action alleges CSC violated the FEHA provision making it 
unlawful for an employer to “discharge, dismiss, reduce, suspend, or demote, any individual 
over the age of 40 on the ground of age . . . .” (Gov. Code, § 12941, subd. (a).) As with his 
retaliation claims, the McDonnell Douglas framework is the relevant test. To make a prima facie 
showing of age discrimination, plaintiff generally must provide evidence that (1) he was a 
member of a protected class, (2) he was qualified for the position he sought or was performing 
competently in the position he held, (3) he suffered an adverse employment action, such as 
termination, demotion, or denial of an available job, and (4) some other circumstance suggests 
discriminatory motive. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 355.)  

Here, CSC shows its legitimate basis, as described above. As with retaliation, plaintiff 
fails to show pretext for age discrimination. While parties agree plaintiff’s age puts him in a 
protected class, plaintiff does not appear to have been performing his duties competently. His 
sole “evidence” of age discrimination is that everyone laid off during Project Compass was over 
40, and that half were over 60. (PAF 118.)  

This bare statistic, without context, and does not amount to substantial evidence of 
pretext. The statistic is not direct evidence, as asserted by plaintiff. (See Opposition, 24:17-19.) 
“Direct evidence” is evidence that directly proves a fact, without an inference or presumption, 
and which in itself, if true, conclusively establishes that fact. (Evid. Code, § 410.) This statistic 
does not conclusively show the cause of the terminations was age-based animus, only age-
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based effects. The showing does not lead to an inference of discriminatory animus. The layoffs 
only included eleven employees and, as CSC notes, it retained 181 successful candidates in 
their 40s, 50s, 60s, and 70s during the same layoff period. (UMF 18.)  

CSC also shows that the relevant decision-makers were all in plaintiff’s protected class, 
undermining a discriminatory animus. (UMF 1, 4, 19.)  

As discussed above, CSC has met its burden to show a legitimate basis for its actions. 
Plaintiff fails to rebut CSC’s explanation.  

Conclusion 

Plaintiff has failed to meet his burden to show the legitimate bases set forth by CSC are 
unworthy of credence, or that a discriminatory reason more likely motivated the employer. This 
leads to a lack of triable fact with respect to the first three causes of action. As a result, plaintiff 
is also unable to show a genuine issue of triable fact with respect to his fourth and fifth causes 
of action, which are derivative of the first three. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00091 
CASE NAME: VAN PELT VS SPARER, ET AL 
HEARING ON MOTION TO/FOR RECONSIDERATION FILED BY DUSTIN PHINEAS 
REVERE 
* TENTATIVE RULING: * 
 
Following supplemental briefing, the court reaffirms its October 7, 2020 Tentative Ruling 

granting defendant’s motion for reconsideration and/or motion to vacate the judgment. 

In the new briefing, plaintiff argues that Mesa RHF Partners, L.P. v. City of Los Angeles (2019) 
33 Cal.App.5th 915 is inapposite because it failed to consider CCP 283. That statute provides 
that an attorney has authority to “bind his client in any of the steps of an action or proceeding by 
his agreement filed with the clerk.” Plaintiff maintains that CCP 283 gives an attorney authority 
to request dismissal and retain jurisdiction under § 664.6 notwithstanding the holding of Mesa. 
But there is no case law addressing whether § 283 overrides the requirements of § 664.6 (as 
defined by Mesa). Under settled rules of statutory construction, a general provision is controlled 
by one that is special. (Rose v. State of California (1942) 19 Cal.2d 713, 723-724.) Here, it 
appears that section 283 provides general authority and section 664.6 provides a specific 
procedural rule. As a consequence, the procedural requirements of 664.6 as defined by Mesa 
would control. 
 
Plaintiff also argues that Mesa has been abrogated by an updated version of § 664.6 that will 
become effective January 1, 2021. The revised statute will not have retroactive effect since it 
does not expressly state that it is retroactive. (See Civil Code § 3 [“no part of it is retroactive, 
unless expressly so declared”]; see also Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 
1208–1209 [section 3 codifies “the time-honored principle … that in the absence of an express 
retroactivity provision, a statute will not be applied retroactively unless it is very clear from 
extrinsic sources that the Legislature … must have intended a retroactive application”]; see also 
id., at p. 1208 [requiring “ ‘express language or [a] clear and unavoidable implication [to] 
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negative[] the presumption’ ”].) Accordingly, the court cannot simply avoid Mesa by continuing 
this matter to the New Year. The prior ruling is affirmed. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY PAXON ENERGY AND INFRASTRUCTURE 
* TENTATIVE RULING: * 
 
 The motion to compel arbitration, brought by plaintiff and cross-defendant Paxon Energy 

and Infrastructure, is granted.  The request for sanctions by defendant and cross-complainant 

E2 Consulting Engineers is denied.  This action is stayed pending the outcome of the 

arbitration, and the Case Management Conference set for November 20 is vacated. 

Paxon is reminded to tab all exhibits in future filings; the exhibits to the declarations of 

Marc Mazer are not tabbed.  (See, Cal. Rules of Court, rule 3.1110, subd. (f).)  E2’s request for 

judicial notice, set forth as part of Mr. Breen’s opposition declaration, is denied as superfluous; 

the filings and procedural history of this case are before the Court as a matter of course. 

 In ruling on this motion, the Court begins with the basic rule that “a party who resists 

arbitration on the ground of waiver bears a heavy burden, and any doubts regarding a waiver 

allegation should be resolved in favor of arbitration.”  (St. Agnes Medical Center v. PacifiCare of 

California (2003) 31 Cal.4th 1187, 1195.)  The Court will address the six St Agnes factors below.  

(See, id., at 1196.)  The Court will also address the question of “bad faith.” 

 A. The St Agnes Factors. 

  A-1. Inconsistent Actions. 

 The first St. Agnes factor is whether the party seeking arbitration has engaged in 

conduct inconsistent with an intent to arbitrate.  In the typical situation, courts review the passive 

conduct of a defendant.  In the case at bar, Paxon actively chose the Superior Court as a forum 

by initiating this action. 

 Filing a complaint on arbitrable claims is obviously an act inconsistent with an intent to 

arbitrate, except when the plaintiff is seeking provisional remedies pending the outcome of 

arbitration, or in specialized contexts such as a suit to enforce a mechanic’s lien.  (See, Code 

Civ. Proc., § 1281.8.)  However, it does not constitute waiver per se.  (See, St. Agnes Medical 

Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1200 [“the mere filing of a lawsuit 

does not waive contractual arbitration rights”].)  Rather, the Court must go on to consider all 

other relevant factors, including bad faith, judicial litigation of the merits, and prejudice.  (See, 

St. Agnes, supra, 31 Cal.4th at 1203-05 [court considered factors and found that plaintiff did not 

waive right to compel arbitration by litigating venue motion].) 

  A-2. Substantial Litigation Activities. 
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The second St. Agnes factor is whether the party seeking arbitration has engaged in 

substantial litigation activities. 

In the case at bar, Paxon brought a demurrer to the First Amended Cross-Complaint, 

but this demurrer was overruled except as to a technical issue concerning the ‘cause of action’ 

for injunctive relief.  Paxon successfully moved to strike E2’s claim for punitive damages, but 

the Court’s ruling was expressly made without prejudice to amending after further discovery.  

Such preliminary pleading skirmishes have been found not to constitute litigation of the merits 

for purposes of the waiver analysis.  (See, Groom v. Health Net (2000) 82 Cal.App.4th 1189, 

1194-98, cited with approval in St. Agnes.) 

 The Court finds that Paxon has not engaged in litigation activities so significant as to 

weigh substantially in favor of a finding of waiver. 

  A-3. Trial Date and Delay. 

 The third St. Agnes factor is whether the party seeking arbitration has requested 

arbitration close to the trial date, or has delayed for a long period before seeking a stay.  In the 

case at bar, no trial date has yet been set.  The issue then is delay. 

 The Court finds the discussion of this issue in Paxon’s supplemental memorandum 

to be persuasive.  The O’Donoghue decision cited by Paxon found that a plaintiff did not waive 

the right to seek a referee, even though the plaintiff waited three years to assert that right.  (See, 

O'Donoghue v. Superior Court (2013) 219 Cal.App.4th 245, 261-265.)  This was because 

“plaintiff has not substantially invoked the litigation machinery.”  (Id., at 264.)  On the issue of 

waiver, the Court finds the O’Donoghue decision analogous to the case at bar. 

  A-4. Counterclaim. 

The fourth St. Agnes factor is not applicable, because it applies only to defendants: 

whether the defendant has filed a counterclaim. 

  A-5. Discovery. 

The fifth St. Agnes factor is whether the party seeking arbitration has sought and 

obtained discovery beyond the scope of what would be allowed in arbitration. 

In the case at bar, the parties have exchanged written discovery requests and 

responses, but E2 has made no showing that this discovery substantially exceeded the scope of 

what would have been allowed in arbitration.  (See, Roman v. Superior Court (2009) 172 

Cal.App.4th 1462, 1479.)  No depositions have yet been conducted, and while there has been a 

recommendation from a discovery referee concerning the parties’ dispute over depositions, the 

Court has made no ruling on that recommendation. 

The Court finds that the exchange of apparently routine written discovery does not weigh 

in favor of a finding of waiver. 
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  A-6. Prejudice. 

 The Sixth St. Agnes factor is a ‘catchall’ factor: other considerations that might 

show prejudice. 

 E2 appears to regard it as self-evident that Paxon’s delay in seeking arbitration, standing 

alone, has caused E2 prejudice.  The Court disagrees with this position.  The fact that E2 may 

have incurred some modest attorney fees and costs through Paxon’s delay is a consideration 

that has been found not to constitute prejudice: 

Because merely participating in litigation, by itself, does not result in a waiver, 

courts will not find prejudice where the party opposing arbitration shows only that 

it incurred court costs and legal expenses. 

(St. Agnes, supra, 31 Cal.4th at 1203.) 

The Court finds that considerations of prejudice to E2 do not weigh in favor of a finding 

of waiver. 

 B. Bad Faith. 

Based on the parties’ supplemental briefing, and a reconsideration of the parties’ original 

briefing, the Court withdraws its previous indication that “other evidence in the record” might 

suggest bad faith on Paxon’s part.  While the Court offers no opinion on the merits of discovery 

matters that are not before it, the Court does find that Paxon’s current counsel appears to have 

approached both (1) this motion to compel arbitration and (2) the parties’ dispute over 

depositions in a reasonable and good faith manner. 

C. Conclusion. 

 The Court finds that E2 has not met its “heavy burden” to show conduct on Paxon’s part 
that is so egregious as to constitute waiver.  While Paxon’s delay was lengthy, it was also 
largely uneventful, and E2 has not persuasively demonstrated substantial resulting prejudice.  
Accordingly, the strong public policy of California favoring arbitration remains paramount, and 
the Court exercises its discretion to grant Paxon’s motion to compel arbitration. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS GREEN PLANET 
HEARING ON MOTION TO/FOR LEAVE TO FILE 4TH AMENDED COMPLAINT 
FILED BY STEVEN SPENCE 
* TENTATIVE RULING: * 
 
 Plaintiff’s Motion for Leave to File a Fourth Amended Complaint is granted.  Plaintiff may 

file a Fourth Amended Complaint in the form attached as Exhibit 1 to his moving papers. 

 For reference, the court incorporates the tentative ruling it issued on August 18, 2020 in 
connection with plaintiff’s prior, withdrawn motion. 
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 The granting of this motion is likely to require defendant’s motion for summary judgment, 
set for hearing on December 16, 2020, to be withdrawn and refiled.  (See State Compensation 
Ins. Fund v. Superior Court (2010) 184 Cal.App.4th 1124, 1130.) 
 
 Prior tentative ruling on withdrawn motion 
 
 Background 
 

Plaintiff claims he was a 20% owner, and defendant Stephen Sutta an 80 % owner, of a 
company called Sutta-Tacoma Company.  In December 2013, Sutter-Tacoma was merged with 
other companies directly or indirectly to form The Sutta Company, Inc., a California corporation, 
which in January 2014 was renamed Global Planet 21, Inc. (“GP21”).  Because of all this, 
plaintiff’s 20% ownership in Sutta-Tacoma allegedly turned into a 4.33% ownership in GP21.  
The gist of plaintiff’s claim is that one or more of the defendants has refused to give him his 
stock certificates or acknowledge his ownership rights now that the stock has considerable 
value.  

 
Plaintiff asks leave to amend his complaint to add a claim for fraud through 

nondisclosure.  To determine whether that is in “furtherance of justice” (the standard for 
permitting amendments under CCP § 473), it is necessary to consider plaintiff’s previous 
versions of his complaint, the fact that some of them contained a cause of action for fraud, what 
prompted plaintiff to seek this new amendment, and what reliance and damages he alleges are 
based on the nondisclosure. 

 
 Plaintiff’s original complaint alleged two causes of action:  fraud and mistake.  The fraud 
cause of action alleged that plaintiff was induced to give up his ownership interest in Sutta-
Tacoma based on the promise that the interest would be exchanged for one in GP21.  However, 
his ownership interest in GP21 was never memorialized, and he learned it never would be, and 
defendants claimed it did not exist on July 5, 2017.  (Complaint, ¶¶ 23, 24, 26, and 29.) 
 
 Defendant demurred to the original complaint.  Plaintiff amended the complaint before 
the October 31, 2018 hearing date, so the court never ruled on that demurrer. 
 
 Plaintiff’s First Amended Complaint alleged the same two causes of action for fraud and 
mistake, but added a cause of action for breach of contract. 
 
 Defendant demurred to the fraud cause of action again, arguing it was not alleged with 
sufficient specificity, and did not sufficiently allege damages or justifiable reliance. 
 

The court summarily sustained the demurrer to the fraud and breach of contract causes 
of action with liberal leave to amend, because, whatever the defects in the First Amended 
complaint, an exhibit attached to it contained a contemporaneous acknowledgment by 
defendant that plaintiff had become an owner of GP21. 
 
 Plaintiff’s Second Amended Complaint alleged only a cause of action for breach of 
contract.  The cause of action for fraud was dropped without explanation at the time, although 
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plaintiff’s moving papers provide a reason now:  “discovery completed at the time did not 
support [it].”  (Opening Brief at 2:10-12.)   
 
 Plaintiff’s Third Amended Complaint again contained a single cause of action, for Breach 
of Contract. 
 
 Now plaintiff asks permission to allege a cause of action for fraud based on 
nondisclosure on the ground that in discovery he has learned that when defendant met with him 
at Lee’s Donut Shop on July 5, 2017, defendant showed him only a $3.17/share valuation, when 
defendant knew, and plaintiff did not, that there was a second valuation prepared by the same 
company, Brittan Park Valuation, on the same date that showed a $20.65/share valuation. 
 
 The proposed Fourth Amended Complaint alleges alternative theories of fraud.  First, it 
alleges that in the event plaintiff was never a shareholder of GP21, then defendants intentionally 
concealed that fact from him.  (¶ 34.)  He relied on the representation that he was an owner by 
relinquishing his ownership interest in Sutta-Tacoma; continuing to work for the successor 
company, GP21; consenting over the years to accept only limited pay raises, and foregoing 
cash bonuses.  (¶ 35.)  On the other hand, if in fact he was an owner in GP21, then defendants 
had a duty to disclose the higher valuation to him that valued his shares at over $20 each.  (¶ 
36.)  Had they done so, he would have “bargained for a more appropriate compromise” 
apparently at the meeting on July 5, 2017, when defendant offered him only $137,000 for his 
ownership interest in GP21.  The $137,000 reflects a value of $3.17 per share for 43,435 shares 
he had been told his interest in Sutta-Tacoma had become.  (¶ 11, 21, 24, 41.) 
 
 Discussion 
 

A court is required to allow amendments liberally at any stage of the proceedings.  It is 
an abuse of discretion to refuse an amendment if the defendant will not be prejudiced.  
(Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 739, 761.)  An amendment may be disallowed, 
however, if it would be futile (Ivanoff v. Bank of America, NA. (2017) 9 Cal.App.5th 719, 726), 
such as if no liability exists under the new theory as a matter of law. (Huff v. Wilkins (2006) 138 
Cal.App.4th 732, 746.)   
 
 Defendants argue no prejudice here.  They just complain that plaintiff has already had 
four chances to get this right and is resurrecting a fraud claim that he already abandoned. 
 
 While the court is not happy to see plaintiff attempting to re-introduce a fraud claim after 
he abandoned one in the two most recent versions of his complaint, there is at least an 
argument that the claim is somewhat different from the one that was abandoned or that a new 
fact has come out in discovery.   
 
 Further, the “better” practice is not to deny permission to amend based on arguments 
that a claim is legally insufficient, but to grant leave to amend and address the sufficiency 
argument on a subsequent demurrer.  (Atkinson v. Elk Corp., supra, 109 Cal.App.4th at 760.)   
 
 Under the liberal standards governing amendments, the court believes it would be abuse 
of discretion to deny the amendment.  Therefore, the motion is granted. 
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 Because a demurrer and/or a motion to strike is inevitable, the court will provide some 
guidance now, which will hopefully help to shape the contours of any such challenge and bring it 
greater efficiency. 
 
 First, throughout this litigation, defendant has argued that if plaintiff was not given stock 
certificates, he cannot in any sense be an owner of GP21.  The court is not yet convinced of 
this.  It is still not clear to the court whether the shares are just the evidence of ownership or 
they are the sole thing that constitutes it.  This legal point may remain an issue for summary 
judgment or trial.  The court does not want to see further argument about it on a pleading 
motion. 
 
 Second, defendants have repeatedly argued that plaintiff is somehow violating the sham 
pleading rule and is impermissibly pleading inconsistent facts.  Defendants argue that in the 
same breath plaintiff is both arguing that he is and he is not a shareholder in GP21. 
 
 That is not what plaintiff is alleging.  Throughout this litigation plaintiff has alleged, in 
effect, that he is a part owner of GP21, whether or not the shares evidencing that ownership 
were ever transferred to him, but if he is found legally not to have been an owner because he 
never received the shares, he has a remedy anyway.  The court finds nothing wrong with such 
pleading of alternative theories, which will lead to one result or another based on the findings of 
fact and conclusions of law at trial.  (Tanforan v. Tanforan (1916) 173 Cal. 270; see also 4 
Witkin, California Procedure (5th Ed. 2008), Pleading, §§ 402-404, pp. 542-545.)   
 

In Tanforan, the first count of the wife’s complaint alleged she did not know what 
property she conveyed by the deed her husband had her sign and the second, inferentially, that 
even if she did, she signed under duress.  In ruling that the trial court had no right to force her to 
elect which count she would proceed on at trial, the court said,  
 

Our simplified method of pleading which requires merely the 
statement of ultimate facts will not often render it necessary for a 
complaint to charge in inconsistent counts. But when for any 
reason the pleader thinks it desirable so to do, as where the exact 
nature of the facts is in doubt, or where the exact legal nature of 
plaintiff's right and defendant's liability depend on facts not well 
known to the plaintiff, his pleading may set forth the same cause of 
action in varied and inconsistent counts with strict legal propriety. . 
. . Since, then, inconsistent causes of action may be pleaded, it is 
not proper for the judge to force upon the plaintiff an election 
between those causes which he has a right to plead.  (Emphasis 
added.) 

 
See also Froeming v. Stockton Electric R. R. Co. (1915) 171 Cal. 401 (plaintiff in doubt as to 
how the accident happened alleged, in the alternative, that it occurred because the streetcar 
stopped and then suddenly started; or that it occurred because the streetcar slowed, but jerked 
forward before stopping.) 
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 The court does not want to see more argument like that on page 3, lines 19-21 or page 
4, lines 3-6 on the next pleading motion. 
 

While the court does not believe that plaintiff has engaged in impermissible pleading of 
inconsistent facts, it does see a potential problem with the proposed cause of action for fraud 
based on nondisclosure of the $20.65 share valuation.  The court is making no ruling now on 
whether plaintiff’s claimed reliance – that had he known of the valuation he would have 
bargained for a better value at the July 5, 2017 settlement meeting – is actionable or is 
inherently speculative.  The parties should be prepared to cite pertinent legal authorities 
regarding whether this is a viable theory.  (See, e.g. Marshak v. Ballesteros (1999) 72 
Cal.App.4th 1514, 1518-1519; but see Viner v. Sweet (2003) 30 Cal.4th 1232, 1242-1243.)   

 
But even if that alternative of the fraud theory is not viable, the court states in advance 

that it will not then strike the other theory because the other theory is not based on new facts 
(see Opp. at 6:5-6) or is too similar to the fraud theory advanced in the original complaint and 
later abandoned.  However, the court also states that plaintiff will get one chance to get his fraud 
theory right and that the court is very unlikely to grant any further amendments other than that. 

  

 8.  TIME:  9:00   CASE#: MSC18-01957 
CASE NAME: DEAN HABEGGER VS DR. HENRY KUN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of HABEGGER FILED 
BY DR. MING TYH MAA, DR. MINH NGUYEN 
* TENTATIVE RULING: * 
 

 The demurrer filed by defendants Minh Nguyen, M.D. and Ming Tyh Maa, M.D. to 

plaintiffs’ Second Amended Complaint (“SAC”) is sustained without leave to amend except 

pursuant to a motion under CCP § 473 (a)(1).   

The court declines to overrule the demurrer because it was several days late.  
Defendants could just file a motion for judgment on the pleadings instead.  
 

Background 
 
The court denies defendants’ Request for Judicial Notice filed 10/7/20.  The various 

versions of the complaint are in the court’s file.  The court does not need to take judicial notice 
of them.  Further, the court will review those complaints itself and draw its own conclusions 
rather than granting the other requests for judicial notice. 

 
  On September 27, 2018, six members of the Habegger family filed a Judicial Council 
form complaint against defendants Dr. Henry Kung, Laser Surgery Center, John Muir Health 
Center, and Does 1-20.  The complaint refers to medical malpractice, but contains no details.  

 
Nearly a year later, on September 12, 2019, the same six plaintiffs filed a First Amended 

Complaint (“FAC”) against the same defendants, the same 20 Doe defendants, and some 
additional named defendants, including demurring defendant Dr. Maa.  The FAC is not a 
Judicial Council form complaint but rather a specially drafted complaint.  It alleges that on 
October 17, 2017, Dean Habegger, a healthy man, had an appointment for an endoscopy at 
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Laser Surgery Center with Dr. Henry Chung.  The FAC does not allege when the endoscopy 
occurred, but the implication is that it was that day or shortly afterwards because by October 19, 
2017, Habegger was already in the emergency room with complications.  (See Ex. FAC, ¶ 38.)  
During the endoscopy, Habegger’s pancreatic duct became blocked, and his pancreas ruptured.  
The FAC alleges Habegger’s subsequent course in detail and suggests the basis for a medical 
malpractice claim against not just Dr. Chung, but subsequent providers and facilities as well.  
Habegger suffered life-threatening injuries and complications, which the FAC alleges are the 
result of malpractice by the healthcare providers.  The FAC alleges liability on behalf of Dr. Kung 
in count one of the First Cause of Action and against all other healthcare providers in count two 
of the First Cause of Action. 

 
On February 4, 2020, two plaintiffs only – Dean Habegger his wife, Debbie – filed a 

Second Amended Complaint (“SAC”).  The SAC alleges one cause of action by Dean Habegger 
against all defendants for medical malpractice, and a Second Cause of Action by Debbie 
Habegger against the same defendants for loss of consortium.  The SAC names most of the 
same defendants as the FAC, but adds for the first time, and in the caption only, the other 
demurring defendant, Dr. Nguyen.  The same 20 Doe defendants are listed again. 

 
Defendants Maa and Nguyen now demur to the complaint, arguing plaintiffs have added 

them to this case after expiration of the statute of limitations. 
 
Discussion 
 
A two-pronged statute of limitations applies to claims for medical malpractice.  The 

statute runs “three years after the date of injury or one year after the plaintiff discovers, or 
through the use of reasonable diligence should have discovered, the injury, whichever occurs 
first.”  (CCP § 340.5, first para (emphasis added).) 
 

Under the one-year prong of section 340.5, a cause of action for medical malpractice 
accrues when the plaintiff is aware of both the physical manifestation of the injury and its 
negligent cause.  (Rose v. Fife (1989) 207 Cal.App.3d 760, 768-869.)  This awareness occurs 
legally when the plaintiff suspects someone has done something wrong to him.  (Id. at 769.)  
Once the plaintiff has the necessary suspicion, he must file a lawsuit against someone even if 
he is not then aware of the identity of the proper defendant.  He can conduct discovery and add 
additional defendants in place of Doe defendants.  (See Id. at 768, 770; Norgart v. Upjohn Co. 
(1999) 21 Cal. 4th 383, 399.)  If he has properly used the Doe statute, the amended complaint 
will relate back to the original complaint for statute of limitations purposes.  (Norgart, supra, 21 
Cal.4th at 398-399, 408-409; see Winding Creek v. McGlashan (1996) 44 Cal.App.4th 933, 940-
941.)  If he has not used the Doe statute, or has not used it properly, the action will commence 
as to the new defendants when the amendment was filed, and may be too late.  (See Scherer v. 
Mark (1976) 64 Cal.App.3d 834, 840-841.)  “The general rule is that an amended complaint that 
adds a new defendant does not relate back to the date of filing the original complaint and the 
statute of limitations is applied as of the date the amended complaint is filed, not the date the 
original complaint is filed.”  (Woo v. Superior Court (1999) 75 Cal.App.4th 169, 176.)   

 
Thus, the court in Scherer held that the amended complaint was barred by the statute of 

limitations for two reasons.  First, the plaintiff was not genuinely ignorant of the name of the 
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defendant as defined by case law.  Therefore, he did not properly use section 474. (Scherer, 
supra, 64 Cal.App.3d at 841.)  Second, even if he had been ignorant of the defendant’s name, 
he named the doctor through an amended complaint as a new defendant rather than as one of 
the existing Doe defendants.  Thus, he did not use section 474 at all and the action as to the 
new doctor started when the amended complaint was filed, not when the original complaint was.  
(Id. at 841-843.)   

 
Scherer is controlling.  As in Scherer, plaintiffs here added Drs. Maa and Nguyen as new 

defendants rather than substituting them in for existing Doe defendants.  Thus, the case 
commenced as to them more than one year after accrual of the cause of action in 2017. 
 
 Whether the court has the discretion to grant CCP § 473 relief to permit plaintiffs to 
amend their complaint to allege that Drs. Maa and Nguyen were really meant to be substituted 
in for Doe defendants is not before the court.  Plaintiffs have filed no motion for relief under 
section 473 concerning that, and the request for 473 relief regarding a different mistake that is 
attached to their Opposition is not a properly noticed motion. 

  

 9.  TIME:  9:00   CASE#: MSC19-00165 
CASE NAME: SIMONI VS CHILI'S INC 
HEARING ON DEMURRER TO COMPLAINT of SIMONI FILED BY CENTURY 
PLAZA DEVELOPMENT CORPORATION 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the complaint is sustained with leave to amend. 

  

10.  TIME:  9:00   CASE#: MSC19-00231 
CASE NAME: BORGWARDT VS LAFAYETTE PARK HO 
HEARING ON MOTION TO/FOR SUMMARY ADJUDICATION OF THEIR FIRST 
CAUSE OF ACTIO FILED BY LAFAYETTE PARK HOTEL ASSOCIATES 
* TENTATIVE RULING: * 
 

Defendant / Cross-Complainant Lafayette Park Hotel Associates’ motion for summary 

adjudication on the issue of duty to defend is denied without prejudice. The Hotel may bring 

another motion once the issues of negligence become more clear.  

Plaintiff Angela Borgwart was injured during a wedding reception at Lafayette Park Hotel 

when a speaker fell and hit Plaintiff on the back of her head. Plaintiff (and her husband) sued 

the Hotel and Lucky Devils Band, the music group playing the reception. The complaint alleged 

negligence by both the Hotel and the Band. The Complaint alleges that the Band owned the 

speaker and/or speaker stand. (Comp. ¶8.) The Complaint alleges that both the Band and the 

Hotel were negligent in causing the speaker to rest unreasonably dangerously on the speaker 

stand, which caused the speaker to fall. (Comp. ¶9.) Finally, the Complaint alleges that the 

Band and the Hotel negligently placed the speaker near a pedestrian area, which increased the 
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chances of a guest, hotel staff or band member making contact with the speaker, which would 

cause it to fall on persons on the dance floor. (Comp. ¶10.) In short, the complaint alleges 

negligence by both the Hotel and Band.  

The Hotel filed a cross-complaint against the mother of the bride, Linda Smith, based on 

a contract with a defend and indemnify clause. The Hotel has now filed this motion for summary 

adjuration, arguing that Linda Smith (“Smith) has a duty to defend the hotel. The Hotel has failed 

to meet its burden here.  

The Hotel’s evidence shows that Smith signed a contract with the Hotel to rent out the 

ballroom for a wedding reception. That contract has a mutual defend and indemnify clause. The 

clause states that the “The Group [defined as the Smith / Vazquez Wedding] shall indemnify, 

defend and hold harmless the Hotel… from and against any and all Claims arising out of or 

caused by the Group’s negligence and/or its members’, agents’, employees’, independent 

contractors’ or Exhibitors’ negligence in connection with the use of the Hotel facilities, except to 

the extent and percentage attributable to the hotel’s negligence.” (Hotel Ex. 1 p. 6.) A nearly 

identical clause states that the Hotel will defend and indemnify the Group for the Hotel’s 

negligence. (Hotel Ex. 1 p.6.)  

The Hotel next points out that Gary Smith, Linda Smith’s husband, hired the Band. This 

fact is undisputed. However, this fact does not show that Gary Smith was a party to the Hotel’s 

contract with Linda Smith. Nor does it show that Gary Smith was acting as Linda Smith’s agent 

when he hired the Band. Or that the Band was Linda Smith’s agent or independent contractor. 

The Hotel seems to assume that Linda Smith is bound by the actions of Gary Smith but the 

Hotel offers neither facts nor law to support this point.  

 In addition, the Hotel has not offered sufficient evidence to show that the contract was 

signed by both parties before the wedding reception.  Nick Bozych, the managing director for 

the Hotel, states that the Hotel and Smith entered into the contract on January 23, 2017. 

(Bozych decl. ¶3.) However, Bozych is not listed as a signatory on the contract and has not 

provided facts showing his personal knowledge of this contract or knowledge of the Hotel’s 

record keeping policies or policies on when the Hotel usually signs contracts. Thus, there is no 

evidence to show that this contract was signed by both parties before Plaintiff was injured.   

Finally, even if the Hotel succeeded in proving that the contract was enforceable against 

Smith and that the Band was Smith’s agent or contractor, there are practical reasons to deny 

this motion. The Complaint alleges both the Band and the Hotel were negligent and there is no 

evidence provided to show the extent of the Band’s or Hotel’s negligence. Thus, the Court 

cannot determine what amount of defense Smith would be responsible for under the contract.  

In addition, there is an open question about the Hotel’s obligation to defend Smith under 

the contract. Smith’s attorney stated that she attempted to file a cross-complaint against the 

Hotel based in part on the Hotel’s duty to defend Smith. (McGahey decl. ¶18.) Thus, it is 
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possible that the Hotel will owe Smith a duty to defend her and she will also owe the Hotel a 

duty to defend it.  

The Court finds that it would be impracticable to order Smith to defend the Hotel at this 

stage in the case because there are too many uncertainties about who will owe a duty to defend 

and if so, how such duty should be determined if the Hotel is found to be partly (or fully) 

responsible for Plaintiff’s injury.   

The California Supreme Court provided some guidance on this point in Crawford v. 

Weather Shield Mfg., Inc. (2008) 44 Cal.4th 541: “If the court finds that an ongoing duty to 

defend is owed by one or more parties, but the affected parties, acting in good faith, then cannot 

agree on how such a defense should be provided or financed, the court may, in its discretion, 

permit the underlying litigation to proceed with counsel chosen and paid by the party to whom 

the duty is owed, subject to a later determination of how damages for breach of the duty to 

defend should be apportioned among the breaching parties.” (Id. at 565, fn. 12.)  

Although the situation here is not identical to the hypothetical in Crawford, the takeaway 

appears to be that in certain situations the Court may “permit the underlying litigation to proceed 

with counsel chosen and paid by the party to whom the duty is owed, subject to a later 

determination of how damages for breach of the duty to defend should be apportioned”. The 

Court will follow this guidance. The parties will proceed in the main litigation with their counsel 

chosen and paid by the party to whom the duty might be owed. The issue of whether there is a 

contractual duty to defend and if so, how damages for breach of the duty to defend should be 

apportioned will be determined at a later stage in the proceeding. 

Smith’s requests for judicial notice are denied as unnecessary. The complaint and cross-

complaint are already in the Court’s file in this case.  

  

11.  TIME:  9:00   CASE#: MSC19-00287 
CASE NAME: GANESH PURAM VS TOLL BROTHERS 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF 1ST AMENDED 
COMPLAINT FILED BY TOLL BROTHERS INC 
* TENTATIVE RULING: * 
 
Unopposed motion to strike the punitive damage allegations of the FAC is granted without leave 
to amend. The court will revise and sign the order provided. 
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12.  TIME:  9:00   CASE#: MSC19-00287 
CASE NAME: GANESH PURAM VS TOLL BROTHERS 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of PURAM FILED BY 
TOLL BROTHERS INC 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the FAC is sustained with leave to amend. Plaintiffs have failed to 
resolve the issues set forth in the court’s ruling sustaining the prior demurrer. Plaintiffs again fail 
to allege sufficient facts to constitute causes of action and the allegations do not overcome the 
statutes of limitation. Defendant’s Request for Judicial Notice is granted. The court will sign the 
order provided. 
 

  

13.  TIME:  9:00   CASE#: MSC19-01827 
CASE NAME: PIERCE VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR CMPL DEFT'S RESPS TO REQ FOR PRDTCN OF 
DOCS FILED BY CHAD PIERCE 
* TENTATIVE RULING: * 
 
The motions are continued to December 2, 2020 at 9:00 a.m. 

  

14.  TIME:  9:00   CASE#: MSC19-01827 
CASE NAME: PIERCE VS GENERAL MOTORS, LLC 
HEARING ON MOTION TO/FOR CMPL DEFT'S FURTHER SUPP RESP TO FORN 
INTER 12.1 FILED BY CHAD PIERCE 
* TENTATIVE RULING: * 
 
See Line 13.   

  

15.  TIME:  9:00   CASE#: MSC19-01861 
CASE NAME: PACINI VS BURGESS, ET AL. 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY BLAINE 
PACINI 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. The Court will sign the order 
provided. 
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16.  TIME:  9:00   CASE#: MSC19-02357 
CASE NAME: AAA LIFE INSURANCE COMPANY VS 
HEARING ON MOTION TO/FOR ORDER DISCHARGING PLTF FR. LITIGATION & 
ATTY FEES FILED BY AAA LIFE INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Unopposed motion to discharge plaintiff from the litigation is granted. The court also awards 
plaintiff’s counsel costs and fees of $19,351.00 to be paid out of the interplead funds on deposit 
with the court.  

  

17.  TIME:  9:00   CASE#: MSC20-00125 
CASE NAME: TELMO VS CITIZENS BANK, N.A. 
HEARING ON APPLICATION OF M. PASTORE TO APPEAR PHV ( DEFT) 
* TENTATIVE RULING: * 
 
Unopposed application of Michael Pastore to appear as defense counsel is granted. 

  

18.  TIME:  9:00   CASE#: MSC20-00125 
CASE NAME: TELMO VS CITIZENS BANK, N.A. 
HEARING ON APPLICATION OF P. MICHAELS TO APPEAR AS PHV ( DEFT) 
* TENTATIVE RULING: * 
 
Unopposed application of Peter Michaels to appear as defense counsel is granted. 

  

19.  TIME:  9:00   CASE#: MSN20-1475 
CASE NAME: PETITION OF AUTUMN MOORE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the order provided. 
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20.  TIME:  9:00   CASE#: MSN20-1515 
CASE NAME: C. OVERAA & CO VS CITY OF SAN 
HEARING ON MOTION TO/FOR RELEASE OF STOP NOTICE PURS TO CCP 
9408(b) FILED BY C. OVERAA & CO 
* TENTATIVE RULING: * 
 
Continued to December 9, 2020 per stipulation of Plaintiff and Deft. Garcia with no objection 
from the City of San Pablo. 

 

ADD ON 

 

21.  TIME:  9:01   CASE#: MSC20-01255 
CASE NAME: MCLEOD VS. MASTERSON 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. The court will sign the order provided. 
 

 


